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G enda F. McDaniel, Plaintiff-Appellant, appeals a
summary judgnent in favor of JimW Stanbaugh, Defendant -
Appell ee, in a suit seeking damages for |egal nmal practice. M.
McDani el insists that contrary to the Trial Court’s ruling, an
adverse decision in a previous case against her did not give rise
to the defense of collateral estoppel, which would bar the

present action.



Ms. McDaniel filed suit alleging that M. Stanbaugh was
negligent in his representation of her in an underlying | awsuit
whi ch arose out of an autonobile accident (hereinafter referred
to as the “original tort suit”). M. Stanbaugh filed a conpl ai nt
on Ms. McDani el’s behal f seeking $500,000 in damages. On
Septenber 1, 1990, one week prior to the trial date, M.
McDani el s di scovery deposition was taken by opposing counsel in
the original tort suit. That sane day, follow ng her deposition,
Ms. McDani el and M. Stanbaugh generally di scussed the val ue of

her case.

The facts are in dispute as to the settl enent

di scussi ons between Ms. MDaniel and M. Stanbaugh, and the

settl enment discussions between M. Stanbaugh and the opposing
counsel in the original tort suit. WM. MDaniel clains that she
casual ly indicated that she mght settle for $50,000 if paid that
day. The defendants in the original tort suit offered to settle
for $35,000, which M. Stanbaugh rejected. M. MDaniel alleges
that she instructed M. Stanbaugh to cease further settl enent

di scussions until she went to her next doctor’s appointnent.

Fol | owi ng her doctor’s appoi ntnment on Septenber 14,
1990, Ms. McDaniel called M. Stanbaugh to informhimthat she
el ected to have back surgery and, according to her, reiterated
her instructions that M. Stanbaugh was not to discuss settl enent
until she recovered fromsurgery. Two weeks later, M. Stanbaugh

informed Ms. McDaniel that he received a check for $50,000 al ong



with settlenent docunents from opposi ng counsel in the original
tort suit. At Ms. McDaniel’s direction, M. Stanbaugh returned

t he check and settl enment documents to opposing counsel with a
letter stating, “Ms. McDaniel had told ne to accept the $50, 000
and two days |later she was schedul ed for surgery and told ne to
hold up, that Dr. Bishop found nore wong with her back than he
had anticipated, and at this tinme she was unwilling to accept the

$50, 000 and woul d not sign the rel ease.”

Subsequent |y, the opposing counsel in the original tort
suit filed a notion for summary judgnent. Relying upon M.
St anbaugh’s letter, the opposing counsel argued accord and
sati sfaction on the grounds that M. Stanbaugh and the opposing
counsel had negotiated a settlenment. M. Stanbaugh filed a
response to the notion for sunmary judgnent. The response states

in part as follows:

5. Based upon the nedical information the parties had,
i ncluding the deposition of Dr. Archer Bishop, the
parties’ attorneys had, during the week of Septenber 9,
1990, agreed on a $50, 000.00 settlenent but that your
plaintiff had an examw th Dr. Bishop on Septenber 14,
1990 because of continuing intense pain and at that
time, Dr. Bishop suggested and schedul ed surgery.

M. Stanbaugh attached an affidavit by Ms. McDaniel to

the response. The affidavit states in part as foll ows:

| was aware of settlenent negotiati ons being
carried on in early to m d-Septenber, 1990, and at that
time, not knowi ng the cause and seriousness of the pain
| was still having, | instructed ny attorney to agree



to the $50, 000.00. However, | called Dr. Archer

Bi shop, who had been ny specialist throughout this
treatment, having been referred to himby Dr. John

Ki nser, and he nade ne an appoi ntnent for Septenber 14,
1990. This was on a Friday and | instructed ny
attorney on Monday, not to do anything until after |
had surgery.

The notion for sunmary judgnment was never resolved by
the Trial Court in the original tort suit. However, the
defendants in the original tort suit filed a separate |awsuit for
specific performance (hereinafter referred to as the “specific
performance suit”) seeking to force Ms. McDaniel to accept the
settlenment offer of $50,000. M. MDaniel retained attorney
Et hel Laws to represent her in the specific performance suit.
Attorney Laws defended the specific performance suit in part by
di sputing the accuracy of the above quoted affidavit and all eging
that M. Stanbaugh prepared and prevail ed upon her to sign an
I naccurate affidavit. The Trial Court, finding her argunent
unper suasi ve, held that the statenments found in the response to
the notion for sunmary judgnment and the supporting affidavit were
true, that Ms. MDani el was aware of negotiations, had instructed
her attorney to settle the suit for $50,000 and that she |ater
wi thdrew the consent to settle after her attorney’ s acceptance of
the settlenent. The Chancellor ordered specific performance and
Ms. McDaniel was forced to accept the $50,000 settlement. The
case was appeal ed, and the Court of Appeals affirmed in Kinder v.
McDani el , an unreported opinion of this Court, filed in Knoxville

on August 19, 1992.



Subsequently, Ms. MDaniel filed this suit alleging
| egal mal practice against M. Stanmbaugh for settling the original
tort suit for $50,000 wi thout her consent. The Trial Court in
this suit granted M. Stanmbaugh’s notion for summary judgnent
based on the doctrine of collateral estoppel. The Trial Court
found that Ms. MDaniel had already litigated in the specific
performance suit whet her she gave her attorney the authority to
settle for $50,000. As a result, the Court held that she is
barred fromrelitigating that issue in this suit for |ega

mal practi ce.

This Court, in review ng whether the application of

col |l ateral estoppel is appropriate, should consider:

(1) whether the issue decided in the prior

adj udi cation was identical with the issue
presented in the present action; (2) whether
the prior adjudication resulted in a judgnent
on the nerits; (3) whether the party agai nst
whom col | ateral estoppel is asserted was a
party or in privity with a party to the

prior adjudication; and (4) whether the party
agai nst whom col | ateral estoppel is asserted
had a full and fair opportunity to litigate the
i ssue in the prior suit.

Morris v. Esmark Apparel, Inc., 832 S.W2d 563, 566 (Tenn. App.

1991).

In the specific performance suit, the issue decided by
that Court was whether Ms. MDaniel gave M. Stanbaugh the
authority to settle her lawsuit for $50,000. The Court found

that she did give M. Stanmbaugh this authority. |In order for M.



McDaniel to recover in this suit she nust prove that M.
St anbaugh settled wi thout her authority. Since it has already
been judicially determ ned that she did give M. Stanbaugh the

authority to settle, the first elenent is satisfied.

The second el enent has al so been satisfied because the
prior adjudication did result in a judgnent on the nerits. The
specific performance suit resulted in the opposing party being
granted specific performance and Ms. MDaniel being forced to

accept the $50, 000.

In this suit, collateral estoppel is being asserted
agai nst Ms. McDaniel who was a party in the specific performance
suit. M. Stanbaugh did not have to be a party in the specific

performance suit. See Fourakre v. Perry, 667 S.W2d 483

(Tenn. App. 1983), (holding that nmutuality of parties is not
necessary for collateral estoppel). Thus, the third el enent of

col | ateral estoppel has been satisfied.

The final elenent of collateral estoppel has al so been
satisfied because Ms. McDaniel was afforded a full and fair
opportunity in the specific performance suit to litigate the
i ssue of whether she gave M. Stanbaugh the authority to settle

the original tort suit for $50, 000.

Ms. McDani el argues that the response to the notion for

summary judgnent and the supporting affidavit, both filed by M.



St anbaugh, were critical to the resolution of the case. She also
argues that M. Stanbaugh induced her to sign an affidavit that
was allegedly incorrect. Finally, she clains that her argunent
i's supported by a tel ephone recording of M. Stanbaugh admitting
that Ms. McDaniel did not give himthe authority to settle the
original tort suit wherein he at one point stated, "There was no
oral agreenent or witten agreenment. | agree with you

whol eheartedl y."

The tel ephone conversation, which occurred on Decenber
2, 1991, played no part in the specific performance trial which
occurred sone three weeks |later, on Decenber 23. M. Stanbaugh
testifying in the specific performance trial as a witness for M.
McDani el stated that, although the affidavit was typed by his
secretary, the words were Ms. MDaniel's. Unaccountably, no
effort was made to counter his testinony by that of Ms. MDanie
or to refresh his nenory by use of the previously recorded

t el ephone conversati on.

It thus appears that Ms. MDaniel, then being
represented by counsel other than M. Stanbaugh, was afforded a
full and fair opportunity in the specific performance suit to
litigate whether she gave M. Stanbaugh authority to settle the
original suit for $50,000. W enphasize, as above nentioned,
that the evidence contained in the tel ephone conversation was
avai l able to Ms. MDani el when she was defending the suit for

specific performance.



For the reasons stated above, the judgnment of the Trial
Court is affirnmed and the cause renmanded for collection of costs
bel ow. Costs of appeal are adjudged agai nst Ms. MDani el and her

surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMirray, J.

Charl es D. Susano, Jr., J.



